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These comments are filed by of Reports, ' 
of America, PIRG, the Law Center, and 

Consumer Action. 

Check 21 treats electronic transfer of funds initiated by under- check law, at the 

provides new accompany in how 


checks are processed. These consumer groups seek changes in the proposed rule and 

to make the consumer rights accessible. 2 fails to 

a package that apply to check that been processed 

electronically, Check 21 does take an important first step toward consistency consumers in 

payments law by including a consumer right of recredit with respect to checks is 

similar to the consumer's right recredit under the Electronic Funds Act. 


2 1 provides three important new First, consumers are 

processed using a substitute check receive a special substitute check warranty. Second, 

consumers who receive a substitute check are indemnified from by receiving 

check. Third, receive a right to claim expedited recredit for erroneous 

of a substitute check or for a warranty claim on a substitute check. 


I Union a nonprofit mcrnbcrship organization in I936 tinder the laws of of New 
provide with information, educatioii and counsel about goods, services, and 

finance; and to initiate cooperate individual group efforts and the quality of life of 
Consumers Union's incornc is from the of Consumer Repons, publications 

and noncommercial contributions, grants and fees. In to Consumers Union's own product 
Consumer approximately 4 million paid circulation, product

economics and legislative,judicial and regulatory actions consumer 
Consumers Union's publications no advertising and receive no commercial support. organizations 
signing this are described in 2. 
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We changes in tkc proposed rule and to these rights for 
Check 2 is ambiguous about whether right of recredit applies a 

substitute check been used, or only substitute check also been provided to tlie 
proposed rule narrows Scope of recredit right by imposing an obligation 

the substitute check be provided to tlie consumer before right of recredit is triggered, and 
by interpreting “was provided” to provided only an paper and provided 

electronic These two policy choices in the proposed should be so 
of will do tlie job contemplated by Congress of protecting consumers. Similarly, to 

statute is require the consumer be provided a check 
order to exercise the right of recredit, it is crucial that regulation expressly recognize a 
consumer to receive a clieck on request. If a can the 
consumer’s request a substitute check, it could avoid all application key right 

addition, the proposed rule omits a key statutory for bank denial of a 
recredit to a consumer-that that the check was properly 

consumer’s account. 

Union, Consumer Federation of U-S. Consumer 
Law aid these in the proposed 

The rule should be to delete requirement the substitute check “was 
provided” to the in order to trigger the right of recredit. would resolve a 
statutory ambiguity in favor of consumer protection through wider access to 

of recredit. 

rule should be to treat provision of 01 a substitute clieck, 
right to request a substitute check, as satisfying any precondition on right of 

recredit that a substitute chcclc provided” to the consurncr. 

The rule expressly require a bank to provide a substitute check to a consumer who 
requests a substitute check, an original check, or a copy of an original check. This is 

to prevent circumvention or evasion o f  Check 2 

The rule should be to a key statutory a bank’s denial 
of a recredit-that tlie has “demonstrated to the consumer substitute check 
was properly charged to consumer account.” 

rule should direct banks to reverse NSF and other adverse the 
consumer after an error in processing a substitute check. 

rule should disallow or place a strict time on reversal of a after the bank 
the consumer it determined the to be valid. 

check notice should be to consumers. 

Tlie notice should be made more accurate, notice should be 
augmented to the consumer of float and to answer consumer 
“Where is original check?” 
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The Board provide notices in both English aiid Spanish. 

rule must require to accurately respond to consumer inquiries about how a 
particular check was processed and what and obligations attach to that check. 

rule should prohibit creation substitute 

Importance of these rules 

Check 2 are because of original. check be 
caused by one o f  several ways in the payment was processed, each with 
consequences for check consumer. Three identical written by 
can be processed leading to three very sets of rights These 
widely varying sets of consumer rights are: Regulation protcctioii (electronic 
conversion); 2) dollar-capped E-style Check recredit protection (substitute 
checks); or 3) recredit riglit (voluntary truncation by 

three different sets of legal rights apply tlie appear 
largely identical to who wrote a check did the original 
check back.' This is already causing, will continue cause, significant consumer confusion. 
The Federal Reserve Board should reduce opportunities for that by interpreting 
Check 21 right ofrecredit broadly, bringing the substitute check rule into closer 

of electronically converted covered by Regulation E. 

right of recredit is o f  practical to consumers. Under law, a 
consumer's only remedies if a check is  improperly paid are to the to return 

or sue the bank enforce state law Commercial Code provisions, The Electronic 
Transfer Act and Regulation created a new, efficient, remedy for 

remedy is the right of recredit. With recredit, the can disputed 
put into account promptly. Recredit allows the consumer to avoid 

consequences o f  a dispute in o f a  payment the account, by getting 
before a rent check bounces, a car insurance policy is due to an NSF 

check, or a late is incurred on a bill that would been. paid on if not for the 
disputed being missing the account- is easy aiid to 
invoke. A can use recredit without a lawyer. Recredit avoids expense aiid delay of 
litigation for all parties to dispute. Congress to give consumers check 
processing is changed by Check 21 a right of recredit which parallels the right. 
The changes we seek in proposed rule and draft commentary are essential to malting 
right of recredit truly available to 

national consumer groups ask the Federal Reserve to use 
bring the application aiid implementation Check 2 closer to what 

Check 21 would protect introducing into the 
tlie of recredit is crucial to protecting consumers, we ask tlie Federal Reserve 

check conversion of consumer billers 
beginning condition of checks on authorization, placing a in fine that submission 
of a check authorization for electronic check conversion. Consumers is receiving calls from 
consumers who no awareness that they had "consented" to electronic check conversion. 
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to the right of recredit available to all whose payments are processed 
using substitute checks or who a substitute check them. interpretation of 

scope right recredit will reduce practical diffcrenccs rights 
whose checks arc processed in whole or in as substitute compared to 

whose are subject to electronic 

key in rule are needed to provide access right of recredit. 
First, Board should resolve the ambiguity in the statute about whether or a substitute 

have been provided to the to trigger the of Tlie Board 
should resolve that ambiguity favor of broader access to recredit. Second, if the rule does 
impose a that the substitute provided” to then Board 
should change the rule to allow provision of an of a substitute check provided pursuant 
to agreement to satisfy any such “was provided” precondition on the right of recredit. Third, 

rule expressly require that a bank give the consumer a substitutc request for 
a substitute check, original check, or a copy of original check. As presently drafted, 
rule the right of recredit illusory because it tics that right whether the consumer 

provided a paper check, but does not require that a bank ever of‘ 
paper, on request of the consumer. 

A fourth key we is for to impose a already 
by statute: that an proper application for rccrcdit be denied 

the bank to that the substitute check was properly to the 
account. 

Our are organized as follows: 

issues 

Warranty issues 


notice issues 

Other substitute check issues 


requests by the Board for 
Specific suggested changes to notices.. ............... One 

Description of groups ..................... Attachment: Two 


issues 

The history shows that Congress intended expedited recredit available to 
when a substitute check was erroneously to consumer’s account. 

extensive in the legislative that Check 2 was to protect 
require ambiguities in the statutory be construed in favor of greater, 

consumer protection. The legislative history indicates 2 1 was 
increase consumer protection. Congress Member referring an amendment by 
Congress Member Watt, stated: “’Part of that language clarifies in this act shall 
diminish in any way everything shall preserve consumer protections. fact, 
we added protections in this act.” 149 Rec. 4987, June 
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of recredit, particular, was intended by Congress to consumer 
allowing to get back the intricacies 

Congress Davis (AL) stated to in tlie Committee of the 

I want to dwell for a minute on an act o f  this bill creates with respect 
to consumers. a good many of people are or who are 
part districts had experience of at bank ledgers 

have been credited [sic] for something they did not they wrote. A 
lot of regularly these kinds o f  very issues the 
community, and those of us to law school the portions our bar 
books that the UCC and the various protections, and have 
something of an maze. 

bill improves that. expedited recredit provision a of but 
very features. 

The first one is that if it i s  determined that bank falsely credited [sic] 
account, 1 day of the bank recredit tlie And there 
is a very specific window of time that is to a dispute. Ifa bank 

that a claim is valid within 10 days, bank has two options: 
the lesser or $25 [sic: $2,5001 being 

recredited and with 45 calendar days. That i s  an important act of 
simplification. 

149 Rec. H 4999-5000, June 5,2003. 

first three discussed below be changed in order for proposed rule to serve 
p a l  of offering recredit as a simple, accessible remedy a substitute was 

erroneously to a account. 

The should not restrict recredit to a consumer who provided with a 
check. 

Congress’ should be by resolving a ambiguity in 
language of recredit section in favor o f  access to recredit. subsection of 
recredit section of Check 21 talks about claim existing a substitute 
provided’” to the but more specific subsections on the procedures for claims 

a recredit consumer account m y  restriction the 
recredit to substitute were provided to consumer. Each two more 
specific subsections focus not what was provided TO consumer, but on what was charged 
against consumer’s account. 

Section 21 states that, in a a claim for 
expedited recredit if consumer asserts in that the bank charged the consumer’s 

for a substitute check that was provided to the consumer. However, specific 
“procedures for claims” provisions of subsection do not require a to allege or 
prove that or she was provided with a substitute check. importantly, subsection 
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states bank shall recredit” a consumer’s account without recredit 
upon consumer having been provided with a substitute check. subsections (b) (c), 

availability of recredit depends upon a check charged a 
account, and the both provided consumer with original check 

or an accurate copy of check and demonstrated to that the substitute 
was properly charged ro consumer account. 

Subsection requires that give the bank a of 
explanation of the substitute check was not properly charged to the account or 

explanation of tlie warranty claim with respect to such check. also 
he or she suffered loss, an estimate of amount of loss, and give the why 

production of original check or a better copy of the original check is necessary to determine 
validity of the to the account or of warranty claim. Finally, the 

give to identify substitute to investigate the 
is requirement in subsection that the consumer provide a copy of the 

substitute check, requirement that consumer allege that was provided a 
substitute Instead, claim procedure i s  focused on showing that a substitute 
erroneously charged to the how that erroneous charge the 
consumer. 

Subsection states a bank’s obligation to recredit a consumer without limiting 
that obligation to those occasions a substitute check was provided to consumer. 
Subsection (c) requires a “shall recredit a consumer account.. of a 
substitute that charged against consumer if consumer submits a claim 
that the requirements of subsection (b) and the bank has provided to the consumer 
original check or a better copy of original check and also to the that 

substitute check was properly charged to the consumer account. 

The availability of expedited recredit for a breach of a warranty claim is additional evidence 
Congress did not intend to restrict the right solely to where a substitute 
check was provided to a and refer to the availability of 
recredit for a check upon the consumer has a warranty claim. The warranty, however, as 
defined in 5 of 2 1 is by the transfer, presentment or of a 
substitute check for consideration “regardless of the substitute 

or paper or form o f  the substitute check or original check.” 
language in Section 5 expressly defines the warranty claim to be available when a 
check was to tlie account, regardless of was provided to the 

substitute check wan-anty is a key warranty, consumers of double 
a substitute check has been used. It would very little sense to structure the 

recredit as a remedy for double debit” warranty but restrict recredit to when 
the was providecl a substitute check. The warranty explicitly runs to the consumer 
regardless the consumer has received, including a paper or electronic form or 
substitute or the original check. 

legislative history strongly suggests that Congress tlie remedy of expedited recredit 
be available to all consumers with a dispute about whether a substiture check properly 

charged. sponsor of the measure, Congress Ford, told the House 



‘ 

Subcommittee and Consumer Credit of the Financial 
Services: 

Finally, Check 2 establishes a new right-an expedited re-credit for contested 
substitute checks. substitute check is properly to a consumer’s account, 

must re-credit the for of up to $2,500, within 10 
business days. This is a and important consumer protection by bill. 

of hearing on H.R. 1474-Check Clearing the 2 Century Act, 
Institutions and Consumer Credit, on Financial Services, April 8, 2003, 

Congress Member Ford similarly described the bill to the House at reading of 
report: “Check 2 I is a strongly pro-consumer bill.” He described the 

areas in which Check 2 is  pro-consumer, including: 

Fourth, Check 21 a new and important consumer protection - expedited 
checks. A consumer who raises a dispute because a 

check been to his 
account will, receive a recredit within business days, for amounts up to $2,500. This 
‘right of recredit’ is an part of bill. 

149 Rec. H 9290-9291 (Oct. 8,2003) (italics added). 
,I. 

The bill’s principal legislative described recredit a which. is 
contested substitute which have “been The scope of 

of recredit under the proposed is significantly than this. Congressional 
ties of right of recredit to whether a substitute check been 

improperly charged to a account, not to whether a check was provided 
consumer. The bill’s Congress Ford to that where 

there were tlie bills, “‘in case, tlic conference adopted 
pro-consumer position.” on point that report an 

“which stipulated that consumer not bc in possession of the 
substitute check to o f  expedited recredit.” 149 Rec. 9291. (Oct. 8, 2003). 

The Congressional intent that recredit be available to remedy a contested substitute check which 
been improperly charged to a consumer’s account can only be honored by resolving 

statutory ambiguity between subsection which refers to a substitute check having been 
provided, and subsections and which confer a right of recredit irrespective of whether a 
substitute check was provided, in favor o f  subsections and To do proposed 

and the associated commentary must be to eliminate 
provided” to recredit. 

If provided” requirement is retained in rule, and commentary 
should be changed to indicate that a consumer who receives an image of a substitute cheek 

with a substitute check. 

Under Section of the statute and Section o f  the proposed rule, a is 
to a for recredit “for a substitute check was provided 

As discussed above, other of Section 7, including the subsection that requires a to 
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recredit, do make “was provided” a precondition to right of recredit. If, 
however, this is retained a in rule, scope of recredit right will be 
significantly affected by how triggering condition of can be is 
not addressed in commentary takes a too narrow approach, concluding 

check cannot be provided to the to 
states that received only an image conmining an image of a 

substitute check would be entitled to an expedited recredit claim.. ,

As banks enter statement with customers, more likely 
that the substitute will be as electronic image, rather as paper copy. 

definitions state that a substitute check is a but those do not address 
effect of providing paper electronically, in same that other documents 

required by law to be in writing provided electronically. 

permits a bank to discharge its obligation to a provide an original or 
a sufficient copy by providing an electronic image, tkc has agreed to receive 
that informarion Sections At the the 

treats provision of an electronic image substitute check to a 
to an agreement as qualifying as tlie provision of a check to 

trigger recredit right. Comment 1 to Section allows a bank 
its to a consumer electronically, but does iiot allow a substitute check 

was provided trigger a recredit rights. This makes 

the requirements o f  statute it says that 
a for expedited recredit for a check that lie or she 

is not a found in part of Section 7 of Section 
discusses a substitute check that provided” to consumer. Paper documents can be 

electronically, when consumer has agreed to receive electronically. This is 
federal Signatures in Global National Commerce Act (E-Sign).’ 

12 

As discussed above, wc question in the statute restricts recredit to a 
substitute check provided” to the that conflicting statements in 
subsection as compared to subsections (c) be resolved in favor of language of 
subsections and (c) and the absence of any “was provided” requirement. However, the 
structure of Section 7 provides support for the conclusion that, substitute check must 
be provided to trigger the recredit it be provided by making the substitute check 
available in electronic or by it available on request, as as by it 
the For example, subsection provides a rule for starting the consumer’s 

a claim. does tie that period to the date that substitute check was provided 
to the consumer. subsection time period action by the 

the later date that the financial institution mails or a periodic Statement of 
account which the concerning transaction, or the date a 
substitute check is available” to the consumer. This suggests that making substitute 
check available in electronic form, or available upon request, should be sufficient to satisfy 

precondition. 

Subsection supports the interpretation that the consumer need not have been provided 
with a physical paper substitute in order to exercise right of recredit. This subsectioii 
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clarifies that a consumer who was provided a substitute a for expedited 
under Section 7 or iiot the is in possession of the substitutc check.” 

are several reasons why a would not be a substitute check 
which was provided to consumer, that substitute check was lost, substitute 
check was provided electronically, or that the provision o f  the substitute check occurred by 
giving the consumer a right to rcqucst the substitute check rather than by sending physical 

document . 

author of this amendment, Congress her Davis (AL), engaged in an extensive 
discussion with witnesses Consumers and the expressing the view 

should be able to access the recredit right a 
Congress Member Davis: 

Let ask you a fairly basic question. Do or Mr. or anybody on 
panel think that the substitute check is instrument in resolving a dispute 

a and bank, ox resolving issue as to of much 
a check was for? Do of you think that a check is a necessary 
or a very helpful part in getting to bottom of that of a question? 

Cole; 

Only to extent that that i s  what i s  presented to our that is that 
we have. Now, we will also have on microfilm, so it is very actually. 
We will be using records. 

Congress Davis: 

So presumably Ms. Duncan is saying is that obviously if someone walks with a 
clieck, that is a very strong argument quiver. But if do walk in 

with a substitute check, arc any number of other means determining a dispute. 
is i s  saying. Now, that, correct? If 

substitute check is necessary get the a dispute between a or 
customer and bank, why should we differentiate people who have a 
substitute check those do not with respect to the re-credit provisions? 

Transcript of on 1474-Check Clearing for Century Act, of 
Institutions, April 8,2003, p. 53. 

rule and the be changed so any to recredit that a 
substitute was provided is satisfied if the consumer was provided with an 

substitute check; or 2) another form of check image accompanied by a to request 
substitute check. 

If the any provided” precondition on recredit, the of that 
provision could be through an iinage significantly affects scope of the right to The 
narrow in the draft commentary will restrict the right of recredit far 
necessary; is with the principles of electronic provision of consumer information 
authorized by E-Sign; and will require consumers to about aiid extra step of 
requesting a paper substitute in order to invoke rhe legal provided by 



extra step of requiring a paper of substitute check is with 
legislative history about the purpose of tlic rccredit right. At the second House 
hearing Check 2 I ,  stated that “there is little need for paper in today’s 

system,” went to say bill protects by that they 
to and are given 

Clearing for the 2 ‘( Century Act, 
on the opcrasion of this 

new system.” of on H.R. 
House of Representatives, Conimittee on Financial Institutions and Consumer Credit, 

Committee on Financial Services, April 8,2003, 5 (italics added). Congress Hart, 
also a principal legislative o f  Check told the Mouse Subcommittee: will 
benefit from a expedited riglit of re-credit for up Transcript of 
on H.R. 1474-Check Clearing for Century Act, House o f  Representatives, 

Institutions Consumer Credit, Committee on Financial Services, 
April 8,2003, 

no sense treat a consumer receives a statement an image o f a  
differently a who receives a paper substitute check. If there is a 

dispute about the of the check, that dispute is to be about amount paid, 
the person to check was paid, or number of paid. None of 
these of issue was given an substitute check 
rather than a hard copy of substitute 

commentary’s conclusion a substitute clieck is insufficient to any 
provided” precondition on recredit right also is of efficiency and 
economy the banking system. may wish to to accept image 
statements because are cheaper to provide. Some statements, 
because they can more readily manipulate die information on a home computer, if consumer 
feels is sufficiently secure. However, if substitute clieck rights attach 
physical paper substitute clieck is provided, and not when substitute check is provided via an 
electronic image, then consumers can their consumer rights only by behaving in 
least fashion for banks-by insisting on paper substitute image 
accounts are likely to the consumer to request a copy’ofanimage received, it seems 
particularly illogical for the to deprive who received an image of a 
substitute check o f  opportunity for recredit. will either be to add delay 

seek physical paper substitute checks, or the loss o f  consuiner rights due to of 
knowledge that the rights would improve if he or she requested a paper substitute 
clieck. 

If Federal Reserve Board resolves the ambiguity in the against consumer protection 
and retains the proposed rule’s approach that recredit requires a substitute clieck “was 
provided,” then Board should treat that requirement as satisfied by provision of an image of 
the substitute clieck, and by provision of kind of image by the right to 
request a substitute check. This requires a Comment Section 

.-

The suggest char:a consumer who receives an image of a will have the but not 
the check warranty without the recredit i s  recredit right was 
added precisely remedies for check warranry generally available the UCC are for 

consumers. Indeed, in describing need for the riglit of recredit, as a more simple and usable than 
offered by the UCC, Davis (AL) described the UCC as of an imponderable 
I49 H 4999, June 5,2003. 



The rule rcquirc a bank to provide the consumer with substitute check in 
to a request .for a substitute check, original.check, or a copy of an original 

be changed to expressly confer on consumers a right receive a substitute 
on request. If the riglit of recredit depend upon provision o f a  substitute and a 
can defeat that right simply by to provide a check requested, then the 
right is truly illusory. 

The legislative history does suggest that Congress intended the 2 1 of recredit to 
be an illusion or a The bill’s principal sponsor, Congress Member Ford, referred to the 
right of recredit as new protection consumers.” 149 4999, 

Congress Member Bachus described the conference action on Check 2 1, thus: “we 
have also added new consumer protections that go present 149 Rec, 9292 
(Ocr. 8,2003). Congress Member Frank also referred to the fact that in add 
protections for referred to the right of recredit, as already described by 
Ford, as one of those protections. 149 Coiig. Rec. 9292 (Oct. 8,2003). 

legislative history also Congress’ that Consumers would fact be to 
substitutc:checks under Check 21- told the full in 

conference report on 1474: “businesses consumers continue to have the of 
accepting checks in paper form.” 149 Rec. 9290, 8,2003. Congress 

stated that consumers will a right to get a substitute check under 21. In 
response to a question by Congress Sanders about people fact willed be 
getting substitutc checks, Congress Member stated: have to 

so she will wants She request it.” of hearing on 
1474-Check Clearing for the 2 Century Act, of Representatives, Committee 

on Financial and Consumer Credit, on Financial Services, April 8, 2003, 
11 (italics added). Congress Member Frank told full House the Act promotes 

efficiency “while protecting consumers,” stating: “This bill, as I said, docs do that regard 
your check actually 149 Rec. (italics added). 
Referring to a access to a substitute check, tbe Federal Board’s Dr. 
assured House Subcommittee that consumers have to of 

Clearing fox the 2 Century Act, House of Representatives, 
Committee on Financial Institutions and Consumer Credit, Committee Financial Services, 
April 8, 2003, 23 (italics added). 

Board’s Vice Chairman also told Senators that have a riglit 21 to 
receive a paper check on request. He stated to Committee 
and Urban Affairs U.S. Senate: 

have privileged to work with this committee on one initiative, Check 
Truncation Act, or Check 2 1. This legislation a should, 
over time, foster greater use o f  electronics in the check clearing process also 

rights of banks receive checks. 

1 1  
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Testimony of Vice Roger statement on his renomination as Vice 
of the to the Committee on Banking, Housing, and Urban Affairs, Senate, 

14,2003, 

refuse to provide consumer a substitute check even request, 
right of recredit be easily evaded. Congress tlie Board authority prescribe 

may be necessary to implement, prevent circumvention or evasion facilitate 
compliance with provisions Act.” 21, Board should 
evasion of the recredit right by requiring depositary and payee to provide a consumer 
a substitute check on request. Since consumers may iiot what to ask for, 
obligation to provide a check should apply requests a substitute 
check, an original or a copy o f  an original check. 

rule not adequately set forth the standards bank must to find a recredit 
claim invalid. omits the statutory requirement that the recredit must be given if the 
bank has not “demonstrated to the consumer that the substitute check was properly 
charged to the consumer account.” 

Section Check 21 requires that a bank recredit the account, the 
consumer submits a claim meeting rhe procedural of Section if bank 

provided the check or an accurate o f  the and “demonstrated 
consumer that substitute was properly 

Section The proposed rule, by contrast, entirely obligation a bank; 
which denies a claim to dcrnonstrate that the substitute check was properly charged to tlie 
consumer account. The proposed rule simply tells a to do if it a claim to 
be valid or invalid, rule is silent on how bank i s  to that Section 

(2). This suggests a degree of discretion in the bank which is wholly 
with the statute, and which omits a key consumer adopted by 

a bank shall recredit the account if tlie to 
consumer the substitute check was properly charged to Section 

of the proposed rule must be revised incorporate requirement of Section 
of the Act. 

The should make it clear that consumer, not bank, determines whether a copy 
is sufficient to the dispute. 

statute refers to original check or a better copy check. rule replaces 
“better copy” with “sufficient copy,” but does not state in Section 229.54 on recredit or the 

of ‘‘sufficient in Section decides whether a copy is 
concept of copy” should replace the statutory for “better copy,” 

rule also requires that, for a copy to be it is either a better copy than 
has provided to consumer, or it is a copy which otherwise tlie 
dispute to the satisfaction; that is, a copy the to be 

If a can a decision that a copy is the iiot be put in 
same place by Check 21 if the original check had been provided. Allowing the consumer, 

rather than a bank, to determine a sufficiency copy is one way to that a bank does 

12 



riot attempt to satisfy the statutory obligation to provide a better copy with a copy is 
adequate to resolve the dispute. This change will also a bank 
the the which the consumer has already to bc inadequate. 

consumer another copy of what lie or she already be insufficient, and 
a claim has been filed, cannot requirement for production of 

either “original a better copy” of proposed use of 
term “sufficient copy” should not change that result. 

The rule should be changed to that oral claim is if information 
required in writing. 

Comments 7 and to Section say that a insist on a written claiiii, 
written information in support of  a timely oral claim. This is statute, 

permits claim. We do not objecr to the portion of Section that starts 
clock for bank of the information is to 

require in writing. it characterizes written 
the actual claim when there has been a prior oral claim. a difference in 

a claiiii is timely. 

Section of 21 defines a claim requiring that it be in writing. bank’s 
exercise o f  its discretion to require information bc provided in does 

initial oral claim from satisfying the time period requirement. Section refers tho 
discretion of bank to require the consumer to submit “the in writing, not to any 
discretion in the bank to require that the claim be submitted writing. claim exists 

it is orally, even if subsequently exercises i t s  right to require that 
inforination be provided in writing. oral claim should satisfy period action by 

The rule should be augmented, comments and 9 to Section 
to this clear. 

rule should be augmented to obligate bank to inform consumer of an 
incomplete claim. 

to Section states that an incomplete is a for purposes of 
an incomplete claim is not a claim, there will be no obligation under the 

statute or rule to tell consumer that the claim has been denied, or even that it is incomplete. 
This could lead to abuse. rule and commentary should an incomplete claim 

claim for purposes of notice of denial of claim, or the Federal Reserve Board, acting under 
the general implementing power conferred by Section 15 o f  the Act, the rule 
require that a give the notice; that claim is incomplete and does not qualify 
as a claim, and 2) what additional information would have to be to claim. 

is particularly important when incompleteness could be before expiration of 
the time to a claim. consumer receives no notice that the claim is incomplete, the 
time to submit a proper claim could expire the waits bank to act the 
incomplete claim. The rule should not permit a bank to simply ignore a claim the 
consumer has no reason to know is incomplete. 
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rule should direct to reverse NSF fees and adverse to the 
after an error in a substitute check. 

The rule sliould be augmented require that a bank reverse fees other adverse actions 
by payment of a substitute check bank has determined that substitute 

check paid in error, such as for wrong amount, the wrong person, paid twice, or 
error. The statute and proposed are silent about of an NSF 

imposed on a substitute check that is later subject o f  a dispute, and about fees 
were imposed on  other checks would if not payment o f  the disputed 

which is reversed. commentary does recognize that caused by 
erroneous debit are proximately caused losses by the substitute check warranty. 

2, example a, Section However, is no discussion 
obligation reverse a recredit is or to reverse adverse actions 

from erroneous payment, such as a report or a entity, 
overdraft fee, ox an internal “account affects funds 

rule, or at least commentary, should remind obligation not to charge 
or retain fees from consumers that are not owed, and not to take or an action that 
adversely affects i s  not grounded contract and in fact. For reason, 
after a bank determines that a claim for recredit is valid, the sliould require that tlie bank 
reverse associated and fees, withdraw or correct reports to or 
account history databases, and reverse any other adverse actions by the bank against the 
consumer flowing from what the bank has determined error. such corrections 
required to be automatic, then the bank would to engage tlie 
economically wasteful activity of a warranty claim to address these additional 
proximately caused losses after the issue tlie process. 
Less sophisticated are unlikely to pursue that claim, and will be who 
suffer the o f  unjustified adverse consequences. 

The rule should disallow or a strict on reversal of recredit after the bunk 
the consumer it has determined the claim to be valid. 

Section allows a to reverse a recredit given under 1) The rule 
places on how after the recredit the bank may reverse, rule permits a 
reversal the bank notified the consumer that the bank determined consumer’s 
claim be 2 to Section says that reversal be “at any time 
later

Although statute reversal after a of a valid the Reserve Board 
should use its Section 15 implementing authority to prohibit or strictly time 

for after the bank determinates that a claim is valid. An open-ended for 
reversal is impractical for tlie consumer. need to how money 

available for expenses. A long-delayed reversal of a recredit, or any 
reversal. after the bank has notified the that bank has found the be valid, 
will interfere certainty household budgeting. a bank has notified a consumer that 
a claim is valid, there should be opportunity for reversal. If this be done, then a a 
period of no more days should be provided for a reversal a recredit after bank 
notifies consumer that the claim has been granted. We do suggest, of course, the 
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period for reversing a provisional recredit be changed, but only that should be 
enhanced certainty for consumers once a bank a claim is valid. 

‘f rule commentary should prohibit a from charging any in with 
request for recredit. 

The rule or the should remind banks that may not consumer a fee 
copies of documents relied in denying or reversing recredit; a fee for an 

into a claim recredit. 

The should not refer to the bank’s “belief” that check properly 
charged, 

2 to Section directs a bank denying a recredit claim to explain reason for 
denial, ‘‘such tlie reason the bank the substitute check proper.. . (italics 

added). language should be changed. Check 21 allows a to a claim for recredit 
tlie bank to the consumer the substitute check was properly charged 

to the consumer account.” (italics added). The should not 
suggest lesser 

in the commentary of application of recredit for debit would be 
useful. 

An additional area of at the 2 1 was double debit. 
This issue is well-covered in tlie 011 Section on the content substitute 
check warranty, but commentary on recredit does not explain how warranty and recredit fir 

The recredit commentary should include examples of recredit would be 
in seeking to rectify a double debit. It should include examples 1) original and a 

were charged, 2) two substitute checks were created and charged, and 3) a 
substitute check was charged and there also an charge arising the 
information. These should make it clear that the rccredit applies regardless of tlie 
order which the erroneous charges occurred. 

5 to Section implies, but does not state, check 
was tlie first or second item to be charged does not affect validity claim, It 
would be helpful to make this clear. 5 to Section on is also helpful 
in that makes clear that the double debit claim is in no way dependent on fault. It that 

warranty applies even where the for duplicate a which has 
been perpetrated on both the and consumer. 
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issues 

Substitute check warranty coverage for ACH payment is only if it does 
disturb application of Regulation 

I one payments stemming the same check was ACH then tliat 
will against double and 

Regulation The proposal a check to create an data 
entry should be a payment request covered by tlie substitute check We that it 
should, but only if this characterization not with application of Regulation as well 
to that payment If  only one legal can apply to an originating 
from check, then the Board should choose Regulation is more protective of 

Comment to Section and its examples are useful. 

gives very of are measured warranty claim, 
including the of attorneys fees. example on effect of the absence 

legend also is helpful. 

Consumer notice issues 

All consumers need the substitute check notice. 

statute directly requires notice about the and attaching to substitute 
consumers who receive checks or substitute checks. Check 2 Section 12. Sectioii 

thus describes tlie distribution of notices only for receive paid 
with periodic or receive a substitute The Board should use i t s  Section 

to require that the notice be given to all a checking 
feature, not scheduled communication alter 28, 2004. is 
useful for the notice to accompany substitute check to request 
check, receipt of the check should be the trigger for that notice for consumers 
not otherwise receiving original or substitute checks. 

How will the consumer even know to request a substitute check without notice? A 
who is not currently receiving original paid checks, and not know what 

is, tlie same to tlie nature of substitute to about the 
warranty, and rights as other consumer. because the substitute 
check warranty applies a substitute check consumers be 

a explaining concept o f  substitute checks, how be used, and 
rights apply. 

We urge Board to exercise its implementing authority Section of the 2 1 Act 
to require that notice be given all consumer nor 
merely to those who request or receive original or substitute checks. 



The model consumer inaccurately tells consumers that recredit is limited 
losses you received a substitute 

Notice Substitute Check Policy Disclosure, is inaccurate. iioticc states in second 
paragraph: “If you lose you received a substitute check, the right to file 
a claim For expedited refund.” Later, the notice accurately that 
law gives right to an expedited refund if the check was incorrectly 
charged to the account, was a loss to original check or 
better copy is iicedcd. However, the earlier statement-that tlie be “because” of 
receipt of the substitute check-is inaccurate. In fact, the basis for a of recredit is that a 
substitute check was either not properly to consumer’s account or has 
a warranty claim, and suffered a loss. Check 21, Section 7. The statute does iiot 
restrict recredit to where loss was receipt o f  a check. 

“because” statement in notice i s  and should bc eliminated. 

The noticc should tell the consumer that he or she also warranty right. 

notice says it describes “the rights that you will have when you subsritute checks.” 
is a implication in this that a consumer has rights with respect to 

checks only the consumer receives a substitute check. Whether or not requires that 
consumer provided with a substitute clieck, warranty right i s  independent of 

provision to consumer of a substitute check. Describing the new substitute check 
rights as if they are triggered only by receipt of a substitutc check is likely to mislead 

general, notice is not designed to consumers about warranty right, 
attaches to use of a substitute check regardless of is or is not returned to the consumer. 
However, consumers need information. 

use of the term “send” in the noticc implies that oral claims not permitted. 

The text “expedited says must send us a claim.” Section 7 of Check 
21 allows for an claim, “you must is inaccurate. if bank 

supplemental written the consumer i s  not required by statute to send a 
claim, but rather to up the oral claim requested written information. would 
be accurate say “you make a 

notice directly answer the question: “Where is my original 

notice should answer a key question that will be on consumers’ happened to 
original clieck?” The should consumers that if wants his or her 

original check, or a copy of it, to ask for a substitute check. also tell consumers that 
have the to receive a substitute check request. 

62/87: 
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notice should inform consumers of a key consequence of Check float, 

A consequence for consumers o f  Check 2 1 is that written by will clear 
faster. may an expectation about float on checks are 

find checks bouncing. statute does require notice 
consumers about reduced float, failing do so will lead LO more bounced checks, NSF 

banks, more headaches for consumers. basic notice about 
substitute should be to tell consumers that the statute will speed up check 
clearing so checks which are to be presented against their 

sooner. language for this and other suggested is provided 
the following these comments. Some of the items we suggest to model 
notice required by the statute, but tlie Board could require its Section 

authority. 

The Board should provide the model notices in plain language. 

We suggest that Federal Reserve Board seek input the plain 
language expert and as as possible, so they will be to 
consumers. There is always a between levels of accuracy and 
language. However, extremely accurate notice i s  o f  no use to if 
clo not 

The Board should provide the model notices in both English and Spanish. 

Board should publish notice forms in both and Spanish. While 
commentary points out that a bank may provide the disclosures in Spanish, so as the 
English-languagedisclosures are upon request, it would be more for 
Board to provide a set of  the actual model forms Spanish. This could increase the of 
banks choose to provide disclosure in languages, thus helping to more 

about their rights and obligations under Check 2 

The rule require banks to respond to inquiries about how a 
particular check was processed and what rights and obligations attach to  that check;. 

Since the passage of Check 21, Consumers Union has been receiving 
and the media. questions are posed as questions about Check 2 1, but are 

persons have experienced non-return of a paper check due to electronic check 
conversion. The nature of these questions suggests consumers, media, and 
possibly even bank employees may be up check conversion, is fully 
by with Check 21-check imaging, which is not. A who 
several local in February 2004 told Union that hank lie to 
could not explain to him what had happened to h i s  paper check, or his paper check was 

of the have contacted Consumers Union their 
first, and an impression that Check 21 was the reason did not receive 

back original check. Conversations between Consuiners revealed 
that their original checks were non-returned for a different reason-the checks were subject to 

18 



electronic check conversion by non-bank payees. ‘Telling a check was processed 
under Check 2 1 when it in fact was processed under check would be 
misleading and deceptive, because consumers have rights for check 
conversion no dollar cap E. 

IF  these kinds of questions and confusion are arising before 21 is effective, 
be expected to be widespread 21 goes into effect. The Board 
should add to proposed rule an obligation on banks to and respond to 
consumer inquiries about why the has not received check, and about how a 
check was processed. ’These responses should include accurate information to 

what set o f  rights arid responsibilities apply to my particular check. 

Banks might that it i s  to tell a check has been processed legal 
apply, but if even can’t tell, is a consumer to determine what to her 
check, and to identify rights and obligations when something wrong? As with 
several of other issues, the Federal Reserve Board could such a in 

under its Section 15 implementing authority. 

rule should rcquirc banks to consumers they request an original check or a 
copy of an original chock that they request a substitute check which is legally 
equivalent to the original check. 

A key purpose of substitute check is to put place as they 
received the original check. This purpose cannot be served if a his or 
bank and asks for original is told: have tlic original check,” without also 
being told about existence and availability of the substitute check. The rule should expressly 
require to tell consumers about availability of a legally equivalent copy of original 
check when a consumer asks for the original check or for a copy of original check. 

The rule should expressly require compliance with E-Sign notices to consumers. 

Section 229.58 delivery of notices or other information by ox by other 
agreed to by the consumer. rule should be clarified to that it authorizes delivery to a 

by electronic only when the of E-Sign, including 
consent the standards o f  E-Sign, have been met. 

Because E-Sign addresses requirements that would otherwise be required by law to be in 
a simple rule authorizing electronic delivery “if agreed” could be read to 
covered by that standard from E-Sign, by removing in the underlying 

or rule or information be provided writing. The commentary suggests 
there was intent to undermine application of E-Sign, at witli respect to a bank’s 

communications its consumers. 

Section 229.58 be altered to condition the electronic to 
consumers on compliance with closing off an assertion that a 
not complying with consent standards would be handling of this in 

commentary is not sufficient to resolve this problem. Comments 37 38 to Section 
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say that compliance with E-Sign satisfies the requirement for written notice to a 
but do not say that compliance with is necessary to give notice 

electronic form. The rule and should require E-Sign 
with bank’s consumers. 

Other substitute check issues 

Non-bank creation o f  substitute checks consumer confusion and should be 
prohibited. 

We appreciate acknowledgement in commentary at 2 to Section 229.51(a) 
lion-bank caii create a substitute check, then bank of first must accept 

responsibility for, and make warranties about, that substitute check. we are concerned 
that permitting a non-bank create a substitute check make it difficult for 
consumers to an electronically processed i s  covered by 21 a 
substitute check) or by Regulation (as an check conversion). It i s  confusing enough 
for that merchants convert checks under Regulation banks may create either 
substitute similar more limited or of  checks that lack even 
substitute check rights. However, ifa payee can single check and either create a 
substitute check or perform check conversion, the ability find out 

happened, what consumer rights apply, may hopelessly muddied. 

Now, are able to it was the payee transformed a check for 
processing. The consumer should not also have to determine the payee called 

that transformation. A bank that its customers to both use electronic check conversion 
and to create 2 1 substitute checks violate in handling a dispute if it 
gives the consumer erroneous about method was used, since of 
expedited recredit under Regulation is broader; for example, it has no dollar cap. 

The only solution see to this is for Federal Board to draw a line 
between electronic check conversion and substitute checks by using Section. 
authority under Check to restrict the creation of substitute checks to Non-bank payees 
who wish to checks for electronic processing continue to do so electronic 
check with all the protections of Regulation E for the consumer. Banks will be able 
to inform consumers quite simply what scheme applies-Regulation E if payee converted the 

21 if a bank a substitute 

The of a purported substitute check with a MICR a substitute check is 
appropriate, but the concept should also apply to of errors on paid substitute 

We the special rule section of the proposed rule on purported 
checks, but it too narrow. We agree it is necessary to as a substitute check, for 
the purposes of indemnity, and recredit, an item that would be a substitute check if 
for a MICR line error. Any result would put a significant loophole substitute check 

However, we question why a MICR line error qualify a 

20 

’d 



substitute check for treatment as a check, and for attachment of the substitute 
warranty if that purported substitute check has 

Once a purported substitute clieck has paid, the consumer the same 
warranties, expedited recredit, and liability provisions for but paid, 
substitute check for a substitute check with a MXCR line error. do suggest 

a defective substitute check must be paid, but that defective substitute 
been paid, it should be subject to the perhaps legal 

which attach to a non-defective substitute check. suggest this section of 
the be augmented to state that paid which would be substitute checks if not for defects 
other a MICR line error are substitute checks for purposes o f  Sections 229.52-

also should that if reason the substitute check is defective is 
“legal equivalence” legend, bur the defective substitute check has been paid, then state law 

rights and remedies apply to the same extent as if were a substitute 
least for all purposes except equivalence. Without suck a rule, could be in the 
odd position of substitute check rights with respect to a paid but defective 
check, state law clieck warranties with respect that same paid This 

is created because law uses “check” and since a defective 
check is not legally equivalent to a check, state law rights can’t it even it has 
been paid. 

There should bc a copy of both the original check and the original document for 
creation of substitute check in the banking system. 

State law requires a copy of the original check be retained for years. Because a 
substitute check can be created either from an original check or a previously 
check, it seems that there will be instances there will be no in system 
who has an obligation to retain a copy o f  the source document from which the substitute check 
was created. There be some where the clieck a better copy of 
substitute check is to resolve a dispute. Consumers might ask for a capy of 
document which the substitute check was first created. that document is original 
check, state law provides that at least a copy be retained, but that source 
i s  not the check, proposed rule includes no requirement that retain a copy of 
that source document-

Under electronic check conversion, one of the common. questions 
has received is: could the destroy my check? do 1prove the 

of my check they have destroyed it?” 

It that Check 21 nor state law would require anyonc in the chain of to 
retain a copy o f  a source document, than an check, which the check 
is created. Uniform Commercial Code law requires retention only a legible copy of the 
original paper check. Under the “legal equivalence” rule in Check 21, that would be 
satisfied by retaining a copy o f  the substitute check. However, there appears to be obligation 
in current state law, and obligation stated directly in Check 21, any in chain 
retain a copy of any other kind of source document for a bstitutc check. 
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Consumers are Iikely to find this result unsatisfactory. It is thing tell consumers 
will. no get original back a matter of course, it is quite to 

consumers that the document which the substitute check was created been destroyed 
and in the chain a copy of it. 

Disclosures are not in a form may if they can be downloaded but not 
printed, 

38 to section states that a notice in a the may keep 
be downloaded printed.” A printable is in a that the consumer kccp. 

form is both downloadable and printable also should qualify. 38 also 
defines a document as being in a form that the consumer may keep that can only 
be downloaded, but not printed, by tlie consumer. To avoid this problem, the 
should be changed to refer to notice in a form which “can be printed, or can be downloaded 

printed.” 

Specific requests by the Board for comment 

A: Treatment of generally applicable industry standards, 

To extent possible, the commentary should identity industry 
standards. several standards are appropriate, each should be of 

these, but commentary should also be to consumers and 
their lawyers, who attempt to whether the appropriate standard has been 
followed. Referencing appropriate srandard in the niay also help to reduce 
disputes about whether the proper has been used. 

industry be f’iiliar 

There is important related issue. Generally applicable industry standards arc used to 
determine size a substitute The Section should 

to point out that if industry standards in a way a substitute check 
difficult for recipients to read or use, continued deference to those will defeat tlie 
purpose substitute check., which is supposed be as usable to the consumer as original. 
paper check. commentary should remind the industry that if industry standards 
develop in such a way substitute check is too or usability 

tbe Board could exercise its regulatory power under Section 15 of Act to 
standards no longer the proper measure for adequacy ofa substitute 

check. 

Issue Relation of Check 21 to other 

commentary should the various ways that a check be processed electronically 
are not 2 1 transactions at all, but instead are fully covered by federal Regulation 

This is because the check is processed electronically after leaving the consumer’s 
hands what law applies. Persons know that an original check was 
returned may look Check 21 they should looking to tlie 
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material on electronic check commentary should describe and distinguish 
between these different types of transactions, and cross reference conversion 

should also describe the practical effect of legal. equivalence person who 
has written a check and needs proof of payment. commentary give 

persons check was written must accept the substitute check as proof of 
payment, including such common examples as landlords, creditors, collectors and the 

Issue Remotely-created consumer 

Board asks for comment an the addressing 
should be incorporated into Regulation In general, believe is 

good idea. any incorporation o f  those rules into Regulation 
that effect of rules is to relative rights and responsibilities tlie 
depositary bank the payor bank, to reduce the rights consumer against payor 
bank. a depositary bank may have a that a bank to prevent 
kinds of fraudulent deposit the consumer to have a directly against 

or her own bank payment of any authorized by the consumer. 

Conclusion 

21 Act was adopted by Congress under tlie principle that could 
be introduced into the banking system in a that protects substitute check 
and associated rights or recredit, warranty, indemnity are supposed to provide this 
protection. proposed draft and draft notices significant 

additions to fulfill Congress’ goal that introduction of substitute be good 
for both consumers. 

Very truly 

Gail Hillebrand 

Senior Attorney 


Union 

West Coast Regional Office 

1535 Mission 

CA 94 1.03 

4 15-431-6747 (phone) 

4 1 5-43 1-0906 

Consumer o f  
1424 16th Street, NW 
Washington, DC 

U.S. PIRG 
218 D Street, SE 
Washington, DC 20003 
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National. Consumer Law 
1001 Connecticut Avenue, Suite 5 10 717 Market Suite 310 
Washington, DC 20036 San CA 04103 

Suggested changes to model notices 

Check Policy Disclosure 
Checks Your Rights 

or all of that you receive with your account or by 
look different than the check you wrote. To check easier, a federal law permits 
banks to replace original checks “substitute checks.” This describes substitute 

arid the you will substitute checks, 

is My Original Check? 

a federal law effective October 28,2004, your your original 
check. new law special of copy of your check, called a substitute check, that 
you can use like you would the check. If you want a specific original check 
back, ask your for a substitute If you all your original checlts back, ask 
your PO send substitute checks with your account statement. If suffer a loss because 
you didn’t your original clieck back, you have a claim against your bank. You have 

rights which are described in notice. 

What a Substitute Check? 

A substitute clieck is a copy of original check that is as the original check for 
all purposes, including proving that you a it includes an copy of 
front and back of the original check and contains the words; “This is a legal copy of your check, 
You use it way you would use the original check.” A substitute clieck that 

requirements is generally subject to federal and laws apply to an original check. 
you lose because because a substitute check charged to your account 

-, you have the to an expedited refund. 

TO File a Claim for an Expedited Refund 

Federal law gives you tight to file a claim expedited refund if you 
believe that all of tlie statements below are 

substitute check was incorrectly charged to your account (for this may 
be true if we charged your account for wrong amount or if we charged your account more 

for same check); 
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(2) You lost money as a of the substitute check charge to your account; 

(3) original check or a copy o f  original to that 
we incorrectly charged your account (for example, be true if you think that we charged 
your account for the wrong amount substitute check does nor clearly show amount). 

Expedited Refunds 

To obtain expedited you must make a claim. You oral 
claim. but we can that you submit certain information in writing you make your-We cannot you a fee for your Federal law expedited refund to the 

of your loss, the o f  the substitute check, plus interest if your account 
interest. You should be that you could be entitled to additional amounts under state 
or ,including law. 

How To Make a Claim for Expedited Refund 

Please your claim [by calling (phone number), by writing us (address), by 
us at (address)]. You your claim 40 calendar days later of 

two dates: 

date we delivered account statement showing the charge you are 
disputing, or 

(2) The date which we made check available to you. 

If there is a good reason (such as a trip ox a hospital stay) that you cannot your 
claim by required day, we give you additional time. 

Your expedited refund claim must
(1) why you charge your account was 

(2) Estimate much you have lost because of substitute check cliargc; 

(3) Explain why the substitute check is not to show whether or not the 
charge to your account was correct; and 

(4)	Provide us a copy of substitute check or give us will. help 
us to identify the substitute check and investigate your (for 
check and the 
amount of the check). 

Our Responsibilities for Your 

We claim promptly. If we cannot show you that we correctly 
y charged your account, we to your account 

amount of your claim (up the amount of the substitute check, plus if your account 
earns within business day of making decision. we demonstrate that 
we correctly charged your account, we send you a notice that explains reason for 
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our decision and includes either the original check or a better copy of 
you received. we have not made a decision claim 10 business days 

after you submitted it, we refund amount we to your account, up to 
$2,500, plus interest, by date. We will rcfund amount, if any, plus interest, 
your account by the 45th calendar day after you submitted your claim, 

we your account, the day will you a notice that tells 
you the of your rcfund and dare on which you withdraw 
you may withdraw your refund on the business we it. In cases, we 
delay your ability to withdraw up to first $2,500 of the until earlier 
dates: ( I )  day we that your claim is valid; or (2) calendar day after 

day that you submitted your claim. 

Reversal of 

We may reverse any we have given you up to if we determine that 
the substitute check was correctly charged to your account. We also may reverse interest we 
have paid you on that amount ifyour account earns interest. business day after we 
reverse a refund, we you the original check or a better copy of original check 
than one you previously received, explain to you why was correctly 
charged to your you amount date of the reversal. 

Your about the 

You have right to ask your for a substitute check. If a substitute check was used 
in essing your you also have a warranty right yaur bank ifthe paid 
twice or paid for amount. This new law also you if you are 
because you can't the check. 

Checks You Write May Clear Faster 

Because of this in are processed, you write may faster. Do 
not write any check unless funds are already in your account you write check. 

In appendix C, after C-21 add new C-22 through C-25 
fallows: 

Claim, Pull Refund Notice 
Notice of Refund 

c % w ' w. claim for a credit is granted. We are refunding [of which 
(amount) accrued to your You may 'withdraw these as of 
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(date). is amount excess of the $2,500 that we your account on 
(date).] We our decision within clays. 

I we later substitute clieck was correctly charged 
to your account, we will reverse the refund by charging your account. We will notify you within 

day of any such reversal unless that day is on a or a federal holiday. 

Recredit Claim, Partial Refund Notice 
Notice of Refund 

’ I n  response to that a substitute check was charged to your account. 
we are refunding (amount) [of which accrued interest] to your 
pending the completion of our investigation of your claim. these funds as of 
(date). We must credit the remaining 
amount of your to your account no later than 45th calendar day after 
you submitted your claim unless we demonstrate that the check was properly charged to your 
account.] 

If within (time period), we determine rhar the substitute check was correctly charged 
to your account, we reverse by charging your account. will notify you within 
one day of any reversal unless that day is  on a weekend or a federal holiday. 

Recredit Claim, Denial 
Denial of 

We reviewed your claim that a substitute check was incorrectly charged to your account, 
Wc denying your claim. As the check) or (copy of original check)] 
shows, the charge to your account of (amount) was proper because (reason, amount 
is or the signature is authentic). 

[We have also enclosed a o f  other information we used to our decision.] 
[Upon your request, we will send you a copy of the information that we used to our 
decision. There i s  fee for that 

Recredit Claim, Reversal Notice 
Reversal of Refund 

In your claim that a check was charged to your account, 
we provided a by crediting your account We have 

that the substitute check was correctly charged to your account. We have reversed 
As enclosed [(original. check) or (copy of  original clieck)] shows, the charge 

to your account of (amount) was proper because amount charged is same the 
is authentic). As a result, we have reversed the refund to your account interest we 

have paid you that by charging your account in (amount) (date). 

[We have also enclosed a copy of other information wc our 
[Upon request, we will sand you a copy information we used to our decision.] 
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Attachment Two: Descriptions o f  consumer joining this 

Consumers Union of is described in 1 to the 

Consumer Federation o f  America is a of 300 groups, 
combined o f  more than 50 people. CFA was in 1968 to advance 


consumers/ advocacy education. 


The U.S. Public Interest Research Group serves as national lobbying office for 

state Public Research Groups. are non-partisan consumer and 

government organizations active in 37 states. 


National Consumer Law (NCLC) is a Massachusetts non-profit corporation 

established in 1 NCLC provides assistance to services 
agencies, and private in advancing interests of elderly 
in the area of consumer law. 


Consumer Action is a statewide consumer education and advocacy organization serving 

California consumers since was in Francisco in 971. Action serves 

consumers nationwide by advancing rights, referring to 
agencies and publishing multilingual educational materials. Consumer Action advocates for 


in the media and before lawmakers conducts surveys for 

consumers on credit cards, banking issues and telecommunications issues-
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C~n __ West Coast Regional Office1535 Mission St.UflIOfl San Francisco, CA 94103
-~ -. 415-431-6741

PubUsher of Consumer Reports

• May14, 2004

Ms. JenniferJ. Johnson
Secretary
Board ofGovernorsof theFederalReserveSystem

20th Street andConstitutionAvenue,N.W.
Washington,D.C. 20551

By electronicfiling

Docket# R-1176,Check21
Invited supplementalcommentsfollowing May3,2004MICR line meeting

Thesecommentsarefiled by ConsumersUnion,thenonprofitpublisherof ConsumerReports,’
theConsumerFederationof America,U.S1 PIRO,andConsumerAction.

Thesecommentsrespondto theinvitationextendedbytheFederalReserveBoard staffon May
3,2004for furthercommentsrelatedto theMICR line issuediscussedat thepublicmeetingheld
thatday. Staffaskedfor additionalcommentsby May 17, 2004.

At thepublic meeting,a numberofbanksandbanktradeassociationscalledfor theFederal
ReserveBoardto expandthedefinitionofasubstitutecheckbeyond,andin contraventionof, the
definition containedin Cheek21. If suchansuchexpansionwereto bemade,it wouldprotect
someconsumersin someinstanceswherea defectiveor incompletesubstitutecheckhasbeen
paid,but it wouldalsoexposeconsumersgenerallyto newrisks thatitemswhich haveless
informationthanCongresscontemplatedfor a substitutecheckwouldbecomelegally equivalent
to theoriginal check,andthuschargeableto aconsumer’saccount,whentheyotherwisecould
nothavebeenproperlychargedto theconsumer’saccount. This will broadentheuniverseof
insta~icesfor whichtheconsumermayneedto resortto theright ofrecreditconferredby theAct.

If theFederalReserveBoardpursuesanydeviationfrom thestatutoryrequirementsfor a
substitutecheck,weaskthatthefollowing five principlesbe followed. Thesefive principlesare
designedto minimizethepotentialfor harmto consumersthatabroaderdefinitionof “substitute
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check”couldmeanthat incompleteandpossiblyinaccuratepaymentmessagesaremorelikely to
enteror movein thepaymentssystem.

• Wheneverpaymenthasbeenmadefrom theconsumer’saccountbasedupona substitute
checkoranitem orpaymentinstructionthatwascreatedor transferredin theusinga
substitutecheckthepaymentshouldbetreatedasasubstitutecheckafterpayment,even
if thepaymentinstructiondidnot meetthedefinition ofasubstitutecheck. A different
approachwould givefewerprotectionswhenapaymenthasbeenmadebasedon
disqualifying, incompleteinformationthanwhenpaymenthasbeenmadebasedon fully
qualifying,completeinformation,

• Theright ofrecreditmustbetriggeredby “use” ofsubstitutecheck,whetherornot that
substitutecheckwasalsoprovidedto theconsumer.Any modificationin thedefinition
of asubstitutecheckto excusecompliancewith an elementrequiredby Congressmakes
thesubstitutechecklesscompletethancontemplatedby Congress,increasingthe
importanceof freeandeasyaccessto therightofrecredit.

• All breachesofwarrantymusttriggeraccessto therightofrecredit,whenthatright is
otherwiseavailableunderthestatute(~.easubstitutecheckis used).

• Thepossibilitythattheregulationswill recognizeassubstitutechecksitemsnot meeting
thestatutorydefinitionmakesit particularlyimportantthattheregulationsguarantee
consumerstheright to a substitutecheckon request.

• A substitutecheekmeetingthefull statutorydefinition, not abroadercategoryofitems
which mightbe definedby theFederalReserveBoardasincludedwithin theterm
“substitutecheck,”shouldbetheonly typeof substitutecheckwhich canbeproducedin
lieu oftheoriginalcheckor acopy of theoriginal checkto eliminateawarrantyclaim
undersection6.

1. Items which were paid becausethey werepresentedsomewherein the paymentschain
asactual or apparent substitute checksshould be treated assubstitute checksafter they
havebeenpaid.

Therearesignificantprosandconsfor consumersofalooseneddefinition ofsubstitutechecks,
becausesuchadefinitionwill authorizepaymentfrom theconsumer’saccountbasedon items
thatarelesscompletethanCongresscontemplatedwhenit defineda substitutecheck. Oncean
itemhasbeenpaid,however,denyingthe existenceof asubstitutecheckbecausetheitem was
defectivewoulddenytheconsumerwhoseaccounthasbeendebitedwith the protections
providedby Check21. Whereverthe line is drawnfor how closeto meetingthestatutory
definitionsomethingmustbe to qualify asasubstitutecheck,whena substitutecheckor
paymentinformationfrom a substitutecheckwastransferredin thepaymentstreamandhasbeen
paid, theregulationsshouldeither:

1) retaintheconceptof apurportedsubstitutecheckandapply thatconceptto thepaid
item; or

2
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2) includethepaiditem in thedefinitionofasubstitutecheck,for purposesofthe
warrantyandreoreditrights,evenif it is notconsideredto be within thatdefinition for all
otherpurposes.

For consumers,thekeyprotectionis theright ofrecreditwhenasubstitutecheck“was not
properlychargedto theconsumer’saccount”or “the consumerhasawarrantyclaim.” To
eliminateapplicationofthis protectionwhenthereasonthattheconsumer’saccountwascharged
is thatabatik in thepaymentchainusedadocumentthatit erredin thinking qualified asa
substitutecheckwouldturn theseprotectionsupsidedown. Thus,regardlessofhow the
definitionis appliedbeforeitemsarepaid,if anitemhasbeenpaidrelying onadefectiveor
incompletesubstitutecheck,theregulationsshouldeitherretainthepurportedsubstitutecheck
conceptor shouldincludethatitem in thedefinitionofa substitutecheckfor purposesof
warrantyandrecredit,arid for thepurposeoftriggering,but notofsatisfying,theindemnity
obligation.

2. The right of recredit mustbe triggered by “use” of substitute check, whether or not that
substitute checkwasalsoprovided to the consumer.

Any modification in thedefinitionto excusecompliancewith theCongressionalrequirementthat
a substitutecheckbear the full MICR line oftheoriginalcheckmeansthatthesubstitutecheck
will be lesscompletethan contemplatedby Congress,making accessto the right of recredit of
greaterimportance.Becauseanyexpansionbeyondthe statutory definition of a substitutecheck
enhancestherisk thatdefectiveor incompleteitemswill bepaid,thestatutoryremedyfor
paymentof au item notproperlychargedto theconsumer’saccountmustbe easyto access.For
this reason,theregulation.shouldbe modifiedto allow accessto therightofreoreditwhena
substitutecheckor informationfrom asubstitutecheckwasusedin theprocessingofthe
paymentor wasprovided to theconsumer.If therightofrecreditis easilyaccessible,andnot
limited to personswho wereprovidedwith thesubstitutecheck,this shouldhelp to ameliorate
therisk to consumersofan improperchargeto theconsumer’saccountdueto adefectin a
substitutecheekthatwouldnotmeetthestatutorydefinition,butmight meetsomebroadened
definition adoptedby theFederalReserveBoardby regulation.

3. All breachesof warranty must trigger accessto the right of recredit, when that right is
otherwise availableunder the statute (i.e. a substitutecheckis used).

Becauseany expansionbeyondthe statutory definition of a substitute cheekenhancestherisk
that defectiveor incomplete items will be paid, thestatutoryremedyofrecreditwhenan item not
properly chargedto theconsumer’saccounthas beenpaid, or when therehasbeenabreachof
warranty,mustbebroadlyconstrued,

Someofthebankcommentsto theproposedrule seekto narrowtherightofrecreditsolely to
breachof Cheek21 warranties.The statutedoesnot supportsuchanarrowinterpretation.
Section7(a)(1)(B)(ii)permitsrecreditwhentheconsumer“has awarrantyclaimwith respectto
thesubstitutecheck,” withoutrestrictionasto whetherthatwarrantyclaim arisesundertheUCC
orCheck21. A narrowerinterpretationofthe right ofreoreditwouldbe particularlyinconsistent
with abroadeningoftheitemswhichqualify underthedefinitionofa substitutecheck,since
broadeningthatdefinitionwouldpermitmoreitemsto be chargedto theconsumer’saccount. If
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oneofthoseitemsgoesawryundereithertheUCC warrantiesortheCheck21 warranties,the
consumerhasthe sameneedfor recredit.

The possibilitythat incompleteitemswill meetthedefinition ofa substitutecheckundera
regulatorydefinitionthat is weakerthanthestatutorydefinition makesthis ofspecialimportance,
becausethoseitemswill be conferredlegal equivalentstatusthattheyotherwisewould lack if
theyaretreatedasasubstitutecheck. This is truewhetherthewarrantywhichhasallegedlybeen
breachedis aUCC warrantysuchasthewarrantythattheitem is properlypayableor the
encodingwarranty,or is aCheck21 warrantysuchasthewarrantyof legalequivalenceor theno
doubledebitwarranty.

4. If less-than-completeitemswill qualify asmeetingthede~1nitionof asubstitutecheck,
thisheightenstheimportancefor consumersof aright guaranteedby theregulationto
receiveasubstitutecheckon request.

Consumersneedawayto seewhat waschargedto theiraccounts.If thesubstitutecheck
definition is to includeitems lesscompletethanthosedefinedby Congressto be substitute
checks,thenit becomesevenmoreimportantthattheregulationbe amendedguarantee
consumersaright to receiveacopyofthesubstitutecheck,on request,However,if lessthan
completeitemswill qualify assubstitutechecks,thentheconsumerand law enforcementmay
alsoneedaright to theoriginal cheekora copyoftheoriginal check,somethingwhich is also
notguaranteedby theproposedregulations.

5. An additionalchangewouldbe neededto preventan itemfalling underatoo-broad
definition of “substitutecheck” from servingasthetypeof substitutecheckthateliminates
an indemnityclaimundersection6.

Thefinal problemwith anyexpandeddefmition is thatasubstitutecheckis thetypeof copyof
an original checkwhich eliminatesanindemnityclaimfor harmdueto non-receiptofthe
original check. The statuteeliminatestheindemnityclaim whentheindemnifyingbank
“producestheoriginal checkor acopy oftheoriginalcheck(includingan imageor asubstitute
check)thataccuratelyrepresentsall oftheinformationon thefront andbankoftheoriginal
cheek(asof thetime theoriginal checkwastruncated)or is otherwisesufficiently to determine
whetherornot aclaim is valid. . .“ The keyhereis that anitemmeetingan expandeddefinition
of asubstitutecheckshouldnot automaticallybeadocumentthateliminatestheindemnity.

To addressthis, two clarificationsshouldbemade. First, if thedefinition of“substitutecheck”is
broadened,thentheregulationsundersection6 shouldbe clarifiedto emphasizethatthemere
productionofa (morebroadlydefined)substitutecheekdoesnotnecessarilyeliminatethe
indemnityclaim. Instead,in additionto beingasubstitutecheck,thecopywhichcanbe
effectiveto eliminatetheindemnityclaim mustmeettheadditionalstatutoryrequirementthat it:
“accuratelyrepresentsall oftheinformationon thefront andbankof theoriginal cheek(asofthe
timetheoriginalcheckwastruncated)or is otherwisesufficientto determinewhetherornot a
claim is valid...” The regulationshouldclarify thatmorestatusas a substitutecheckdoesnot
necessarilymeetthis partofthetest for a copyto eliminatean indemnityclaim.
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Second,anyexpandeddefinition of whatcanqualify asa substitutecheckmakesit more
importantthatthedeterminationofwhatkind ofcopyis “otherwisesufficientto determine
whetherornot aclaimis valid...” shouldbejudgedby, or at leastfrom theperspectiveof, the
consumer,notthebank. The proposedregulationsaresilent on thispoint,andshouldbe
changed,

Withoutthesetwo clarifications,abroaderdefinition of substitutecheckis likely to havethe
unintendedeffectof allowing abankto circumventindemnityliability in circumstanceswhere
Congressintendedto imposeit, becausethecopyprovidedto theconsumerqualifiesasa
substitutecheekunderthebroadeneddefinitionbutwouldnothavequalified underthestatutory
definition.

Conclusion

The Check21 Actwas adoptedby Congressundertheprinciple andthepromisethat enhanced
efficiencycouldbe introducedinto thebankingsystemin awaythatprotectsconsumers.The
substitutecheckandtheassociatedrights orrecredit,warranty,andindemnityaresupposedto
providethisprotection.While maintainingongoingobjectionsto theAct itself, consumergroups
supportedthe“purportedsubstitutecheek”approachin theproposalregulations.The change
proposedby thebankingindustryto replacethis conceptwith an expandeddefinition ofa
substitutecheckbeyondadocumentthatbearstheoriginalMICR line protectsconsumerswith
respectto an item thathasalreadybeenpaid,butexposesconsumersto newrisics thatan
incompleteor inappropriateitem will qualify as alegallyequivalentandproperlychangeable
item; thatis, asubstitutecheck. If this approachisproposed,it mustbe accomplishedin away
thatsatisfiesthefive principlesoutlinedabove,particularlyby providingbroadandsimple
accessfor consumersto therightofrecredit.

Verytruly yours,

Gail Hillebrand
SeniorAttorney
ConsumersUnion
WestCoastRegionalOffice
1535MissionSt.
SanFrancisco,CA 94103
415-431-6747(phone)
415-431-0906 (fax)
hul1ga~consumer.org

JeanAnn Fox
ConsumerFederationofAmerica
1424 16th Street,NW, Suite604
Washington,DC 20036

Ed Mierzwinski
U.S. PIRG
218 D Street,SE
Washington,DC 20003

Ken MoEldowney
ConsumerAction
717 MarketSt. Suite310
SanFrancisco,CA 94103
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